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man, 761 So.2d 323 (Fla.2000); State v
Young, 766 So.2d 425 (Fla. 1st DCA 2000).

AFFIRMED in part, REVERSED in
part, and REMANDED for further pro-
ceedings consistent with this opinion,

JOANOS, LAWRENCE AND VAN
NORTWICK, JJ., CONCUR.

Muriel SCHLEIDER, Appellant,
V.

The ESTATE OF Anne SCHLEIDER,
- Appellee. ’

- No. 4D00-421,

Distriet Court of Appeal of Florida,
Pourth District.

Nov. 1, 2000, -

- Decedent’s daughter filed petition for
administration of estate. The Cireuit
Court, Palm Beach County, John D. Wes-
sel, Associate Judge, denied petition,
Daughter appealed. The District Court of
Appeal, Barkdull, Thomas H., III, Associ-
ate Judge, held that trial court was re-
quired to consider totality of the cireum-
stances.‘

Reversed and remanded with instruc-
tigns,

1. Executors and Administratdrs =14

General rile of law is that trial eourts
do not haye discretion to refuse to appoint
the personal representative named by the
téstator in the will unless that person is
disqualified by law. West's F.S.A.
§ 783.301,
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2. Executors and Administratoys &y
Testator’s selection of a persona] pgy,.
resentative should be afforded great

defap.
ence. West’'s F.8.A. § 733.301,

3. Executors and Administratoys ealy

Only in exceptional clreumstan e,
does a court have the diseretion ¢ tefuge
to appoint a person as personal Yepregey,.
tative who was named in the decedent
will. West's F.8.A. § 733.301.

4. Executors and Administrators e=14

Trial judge may refuse to appoin a
personal representative named in will
upon the basis of facts presented t, the
appointing judge at the time of appoint-
ment that, if presented after the appoint-
ment, would support removal of the per-
sonal representative.  West's Fg4
§ 733.301.

5. Exeeutors and Administrators &»15

An individual may be considered un-
suitable to administer the estate, even if
named in the will, if there is an adverse
interest of some kind, hostility to those
immediately interested in the estate, or an
interest adverse to the estate itself
West's F.8.A. § 7383.301.

6. Executors and Administrators ¢15

If the record supports the conclusion
that the person lacks the necessary quali-
ties and characteristics, the cowt has dis-
cretion to refuse to appoint as personal
representative even a person occupying a
position of statutory preference who is not
specifically disqualified by the statute.
West’'s F.S.A. § 733.301. .

7. Executors and Administrators =15

A dfspute between the benefieiaries of
the estate standing alone is not sufficient
grounds to refuse to appoint the person
named as personal representative in the
decedent’s will, if she is otherwise qualified
to serve. West’s F.S.A. § 743.301.

8. Executors and Administrators €15

If a dispute which will result in unnec-
essary litigation and impede the adminis-
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tration of the estate is combined with oth-
or factors, the totality of the circumstances
may rise to a level that allows the trial
court to exercise its diseretion in refusing
to appoint the personal representative
named in  the will West’s F.S.A
§ 733,301

David Howard Goldberg of David How-
ard Goldberg, P.A., Miami, for appellant.

Steven G. Glickstein, Lauderhill, for ap-
pellee.

BARKDULL, THOMAS H, I1I,
Associate Judge. - '

Appellant Muriel Schleider appeals from
a final order denying her petition for ad-
ministration of the estate of her mother,
Anne Schleider. We reverse. .

The decedent, Anne Schleider, exeeuted

her last will and testament on December
24, 1986, naming her husband Benjamin
Schleider as personal representative of the
estate and her daughter Muriel Schleider
as the substitute personal representative.
After Anne Schleider died, Orit Simhoni, a
daughter who is a Florida resident, filed a
petition for administration. Shortly there-
after, appellant, a New York resident, filed
an objection to the petition for administra-
tion in addition to her own petition for
administration on June 4, 1999, There is
no dispute that Benjamin Schleider is un-
able to act as personal vepresentative,
even though he is the sole beneficiary and
named as the primary personal represen-
tative under the will. '

A hearing was held on the petition for
administration, and the probate court ren-
dered its order on petition for administra-
tion on January 5, 2000, stating that “this
Cowst, has a familiarity with this case ...
[and] recognizes that there is a potential
conflict, between the nominee, MURIEL
Scncerper and her sister, OriT SIMHONL
This is an unusual circumstance, in which
these sisters have been at odds throughout
the existence of the Guardianship of Anne
Schleider, and the Guardianship of Benja-
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min Schleider.” The court refused to ap-
point - either Orit ~Simhoni or Muriel
Schleider as personal representative and
instructed both parties to each nominate
three different attorneys, licensed to prac-

tice law in Palm Beach County or Broward

County. The court would then appoint
one of the nominated attorneys to act as
personal representative.” This timely ap-
peal followed.

The issue before this court is whether
the trial eourt abused its discretion in de-
nying Muriel Schleider’s request to be ap-
pointed personal representative of Anne
Schleider’s estate.

[1-3] The general rule of law is that
trial courts do not have discretion to refuse
to appoint the personal representative
named by the testator in the will unless
that person is disqualified by law. See
§ 733.801, Fla. Stat. (1999} State w.
Novth, 159 Fla, 351, 32 So.2d 14, 18 (1947);
Pontrello v.. Bstate of Kepler, 528 So.2d
441, 44243 (Fla. 24 DCA 1988). Clearly,
the testator’s selection of a personal repre-
sentative should be afforded great defer-
ence. See Fain v. Hall, 463 F.Bupp. 661,
664 n. 3 (M.D.Fla.1979);, Ponirello, 528
So0.2d at 442-43. Only in exceptional cir-
cumstances does a court have the disere-
tion to refuse to appoint a person as per-
sonal representative who was named in the
decedent’s will. See, e.g., Padgett v. Estate
of Gilbert, 676 So.2d 440, 443 {Fla. 1st
DCA 1996); In ve Estate of Miller, bG8
So.2d 487, 489 (Fla, 1st DCA 1990); Pon-
trello, 528 So0.2d at 443; In ve Estate of
Snyder, 333 So.2d 519, 520 (Fla. 24 DCA
1976).

Pontrello sets forth one example of such
exceptional civcumstances. According to
the second district, the trial court may
exercise its diseretion “if after the personal
representative is named in the will, unfore-
seen circumstances arise which elearly
would have affected the testator's decision
had he been aware of such circumstances,
but the testator had no reasonable oppor-
tunity prior to his death to change the
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designation of the personal representative
in his will.” Pontrello, 528 So.2d at 443,
Qther factors which may be considered are
discussed in Padgeit, the dissent in Pon-
trello, and Estute of Snyder.

[41 In his dissenting opinion, Judge
Campbell indicated that “a trial judge may
rvefuse to appeint a personal representative
named in a will upon the basis of facts
presented to the appointing judge at the
time of appointmerit that, if presented af-
ter the appointment, would support re-
moval of the personal representative.”
Pontrello, 528 So2d at 445 (Campbell J,,
dissenting). Judge Campbell also added
that “it would ... be absurd to force the
appointing court to wait until the estate or
persons interested in the estate had actu-
ally suffered the detriment that was rea-
sonably demonstrated would oceur.” Id.
at 447.

[5] Section 733.301, Flovida Statues
(1999) (formerly § 73244, TFla. Stat.
(1973)), does not bestow an absolute right
upon those who are given preference to be
appointed personal representative under
this statute. See Estate of Snyder, 333
S0.2d at 520. In Hstate of Smyder the

second district held that an individual may -

be considered unsuitable to administer the
estate, if there is an adverse interest of
some kind, hostility to those immediately
interested in the estate, or an interest
adverse to the estate itself. See id. “To
hold that only insanity, conviction of an
infamous erime, and minority bar the ap-
pointment of appellants as administrators
woiild give the statute an absurd construc-
tion.” Id. The second district further stat-
ed:
Where the record supports the conelu-
sion that a person oceupying the position
of statutery preference -does not have
the qualities and characteristics neces-
sary to properly perform the duties of
* an administrator, it would be an anoma-
ly to hold that a probate court, which
has historically applied equitable princi-
ples in making its judgments, does not
have the diseretion to refuse to-appoint
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him simply because he did not fall Withiy,
the enumerated list of statutory disqua).
ifications.

Estate of Snyder, 333 So.2d at 521,

{61 The first district applied the Estqy,
of Suyder court’s reasoning in Padget;
The Padgett court held that “lallthongh
the probate statutes do not expressly iy,
pose a general requivement of ‘good mopy)
chavacter’ for persons seeking to qualify ag
a personal representative, the civenit coyt
has the inherent authority to consider g
person’s character, ability and experience
to serve ag personal representative.” Se
Padgett, 676 So.2d at 443 (citing Estate of
Snyder, 333 So2d b5i9). If the reeord
supports the conclusion that the person
lacks the necessary qualities and charac-
teristics, the court has diseretion to refugse
to appoint even a person oceupying a posi-
tion of statutory preference who is uot
specifically disqualified by the statute,
See id.

7,81 The order on appeal does not set
forth in suofficient detail the facts which
would support the court’s denial of Muriel
Schieider’s petition for administration. In

* the order the trial judge referred to a

potential conflict between Muviel Schieider
and Orit Simhoni as the basis for declining
to appoint either sister as personal repre-
sentative. A dispute between the benefi-
ciaries of the estate standing alone is not
sufficient grounds to refuse to appoint the
person named as personal representative
in the decedent’s will, if she is otherwise
qualified to serve. See Ponirello, 5h28
80.2d at 444. However, if a dispute which
will result in unnecessary litigation and
impede the administration of the estate is
combined with other factors such as those
noted in Padgett, the dissent in Pontrelio,
and Estafe of Snyder, the totality of the
circumstances may rise to a level that al-
lows the trial court to exercise its discre-
tion in refusing to appoint the personal
representative named in the will.

Accordingly, we reverse the order OB
appeal which declined to appoint Muriel




BAITY v. STATE

Fla. 1255

Citeas 770 So0,2d 1255 (Fla.App. I Dist. 2000)

gehteider as personal representative, and
remand with instructions for the trial court
to consider the fotality of the ecircum-
stances in light of the factors in Padgets,
Judge Campbell’s well-reasoned dissent in
Pontrello, and Estate of Snyder. '

REVERSED AND REMANDED
WITH INSTRUCTIONS.

WARNER, C.J.,, and HAZOURI, J.,
eoneur.
'
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PER CURIAM.

Affirmed. See Valiant, Insurance Co. v
Webster, 567 So0.2d 408 (F'1a.1990).

WARNER, C.J., SHAHOOD and
HAZOURI, JJ., concur.
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David BAITY, Appellant,
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No. 1D00-0434.
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First District.

Nov. 6, 2000.

An appeal from the Cirenit Court for
Leon County. Janet E. Ferris, Judge.

Appellant pro se.

Robert A. Butterworth, Attorney Gener-
al; James W. Rogers, Tallahassee Bureau
Chief; Elizabeth Fletcher Duffy, Assistant
Attorney General, Tallahassee, for Appel-
lee,

PER CURIAM.

We reverse the order denying David
Baity’s post-conviction motion and remand
for appeintment of counsel and a new evi-
dentiary hearing. See Williams v. State,
472 So.2d 738 (Fla.1985);, Graham v, State,
372 S0.2d 1363 (Fla.1979); Rogers v. Siate,
702 S0.2d 607 (Fla. 1st DCA 1997).

WOLF and BENTON, JJ., CONCUR;
JOANOS, J., DISSENTS,




